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NEES TRANSMISSION SERVICES, INC.

Several retail and wholesale electric utility companies within the New England Electric
System (the “NEES Companies'”), a registered public utility holding company under the Public
Utility Holding Company Act of 1935 (“PUHCA”), submit these reply comments in accordance with
Section 1.415 of the Federal Communications Commission’s (“FCC” or “Commission”) Rules and

the FCC’s Notice of Proposed Rulemaking (“NPRM”) in the above-captioned proceeding.

'The affected companies include Massachusetts Electric Company, The Narragansett Electric
Company, and Granite State Electric Company --retail electric companies; New England Power
Company, a wholesale electric generation and transmission company; and NEES Transmission
Services, Inc., a newly- proposed subsidiary of the New England Electric System which, upon
approval by the Federal Energy Regulatory Commission and the Securities and Exchange
Commission, will provide transmission services over those facilities throughout the three-state
service territories of the companies of the New England Electric System.
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L Introduction

The NEES Companies offer a public utility holding company perspective for the
Commission’s consideration in this docket, and submit replies to comments directed to establishing
rules and policies for the approval of exempt telecommunications companies (“ETCs”). Promoting
facilities-based local competition in telecommunications is a primary intent of the
Telecommunications Act of 1996 (“the 1996 Act”). Accordingly, Section 103 of the 1996 Act
amends PUHCA specifically to allow public utility holding companies to compete in the provision
of telecommunications services through ETCs. The NEES Companies therefore concur with the
FCC’s preliminary conclusion to adopt a simple filing process for ETCs, limited to the express
statutory criteria for determining ETC status.
IL. Approval of an Exempt Telecommunications Company Should Not be Tied to

Nondiscriminatory Access to Poles, Ducts, Conduits and Rights-of-Way

A few commenters?® assert that electric utilities might engage in anticompetitive practices and
deny access to their poles, ducts. conduits, and rights-of-way in favor of promoting the interests of
their ETCs. These commenters suggest that the FCC should adopt stringent rules requiring proof
that a utility contemplating the creation of an ETC is complying with the nondiscriminatory access
provisions of the Act before approving an ETC application. The NEES Companies urge the FCC
to reject this unsupported assertion which would only complicate and delay the ETC approval

process and act as a barrier to entry into the telecommunications market for utilities.

2 See Comments of Association for Local Telecommunications Services, Comments of
American Communications Services, Inc., Comments of Bell South Corporation, Comments of
Cincinnati Bell Telephone.



A. Stringent ETC Provisions Would Affect Only a Small Portion of Those Utilities
Seeking to Compete in the Telecommunications Marketplace and Place Them
at a Competitive Disadvantage

As a general rule, only PUHCA registered holding companies will take advantage of the ETC

approval process, and thus only a relatively small number of utilities would be affected by an ETC
approval process that required proof of the provision of nondiscriminatory access. Because the vast
majority of the utilities in this country are not within a registered holding company system, there
would be no appreciable benefit to creating such a burdensome ETC application process. In fact,
by placing stringent ETC approval requirements on registered holding companies, such companies
would be placed at a considerabls competitive disadvantage to all other utilities that do not require

an ETC to pursue telecommunications opportunities.

B. The Nondiscriminatory Access Provisions of the 1996 Act are More Properly
Addressed in the Existing Proceeding Involving All Utilities

The nondiscriminatory access provisions of the 1996 Act apply to all utilities, not just to
utilities registered under PUHCA. These provisions are the subject of a separate rulemaking
process® in which the interested parties were afforded the opportunity to address nondiscriminatory
access beyond the narrow context of the establishment of ETCs. It is therefore unnecessary and
inappropriate to impose a separate and more burdensome set of nondiscriminatory access
requirements on a small group of utilities seeking to enter the telecommunications market solely
because they are PUHCA registered holding companies -- particularly when Congress expressly

crafted the 1996 Act to facilitate those companies’ entry into telecommunications.

¥ Implementation of the Local Competition Provisions in the Telecommunications Act of
1996, Notice of Proposed Rulemaking, CC Docket No. 96-98, FCC 96-182 (released April 19,
1996).



HI. Imposing Extensive Hurdles to ETC Approval Would Violate Both the Letter and
Spirit of the 1996 Act

The Act outlines a simple application process to allow public utility holding companies to
enter telecommunications by creating or investing in ETCs. In fact, the only requirement of the Act
is that the ETC :

be engaged . . . and exclusively in the business of providing--

(A) telecommunications services;

(B) information services;

(C) other services or products subject to the jurisdiction of the Federal
Communications Commission; or

(D) products or services that are related or incidental to the provision of a
product or service described in subparagraph (A), (B), or (C).*

The 1996 Act further provides that “[a] person applying in good faith for such a
determination shall be deemed an exempt telecommunications company under this section, with all
of the exemptions provided under this section, until the Federal Communications Commission makes
such determination.” Such a presumption of ETC status, as well as the requirement that the FCC
act within a relatively short 60 days of its receipt of the application, reveals the clear intent of
Congress that the process be as simple and streamlined as possible.

A number of commenters® propose additional requirements for the approval of an ETC that

go far beyond the simple requirements of the Act. One commenter’ warns that “[e]ntry into . . .

4 15 U.S.C.A. § 79z-5¢c(a)(1) (1996).

Id

& See Comments of Association for Local Telecommunications Services, Comments of
American Communications Services, Inc., Comments of BellSouth Corporation, Comments of

Cincinnati Bell Telephone.

” See Comments of BellSouth Corporation.
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Respectfully submitted,
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CERTIFICATE OF SERVICE

[, Ivonne Diaz, do hereby certify that on this Sth day of July 1996, a true and correct copy
of the foregoing Reply Comments of NEES Companies was served via hand delivery and U.S.

regular mail to the following:

William F. Caton**

Secretary

Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Lawrence J. Spiwak**

Office of General Counsel
Competition Division

Federal Communications Commission
1919 M Street, N.W.

Room 650-H

Washington, D.C. 20554

Intl Transcription Services, Inc.**
2100 M Street, N.W.

Suite 140

Washington, D.C. 20037

Blosson A. Peretz

Director

New Jersey Division of the Ratepayer
Advocate

31 Clinton Street

11th Floor ,
Newark, New Jersey 07101

Robert M. Lynch

Durward D. Dupre

Thomas A. Pajda

Southwestern Bell Telephone Company
One Bell Center, Room 3520

St. Louis, Missouri 63101

Sherry A. Quirk

Montina M. Cole

Verner, Liipfert, Bernhard,
McPherson and Hand

901 15th Street, N.W,

Washington, D.C. 20005

Emily M. Williams

Association for Local Telecommunications
Services

1200 19th Street, N.W.

Washington, D.C. 20036

Mary McDermott

Linda Kent

Charles D. Cosson

United States Telephone Association
1401 H Street, N.W.

Suite 600

Washington, D.C. 20005

Riley M. Murphy

Charles Kallenbach

American Communications Services, Inc.
131 National Business Parkway

Suite 100

Annapolis Junction, Maryland 20701

Brad E. Mutschelknaus
Marieann K. Zochowski
Kelley Drye & Warren, L.L.P.
1200 19th Street, N.W.

Suite 500

Washington, D.C. 20036



David L. Meier
Director

Legislative & Regulatory Planning

Cincinnati Bell Telephone
201 E. Fourth Street
Cincinnati, Ohio 45201

Cheryl M. Foley

Vice President, General Counsel &

Corporate Secretary
Cinergy Corp.

221 East Foruth Street
Cincinnati, Ohio 45201

Carole C. Harris

Christine M. Gill

Kirk S. Burgee
McDermott, Will & Emery
1850 K Street, N.W.
Washington, D.C. 20006

Thomas E. Taylor
Christopher J. Wilson
Frost & Jacobs

2500 PNC Center

201 East Fifth Street
Cincinnati, Ohio 45202
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